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increasing the costs faced by competitive LECs for obtaining network facilities above per-unit

TELRIC levels would only further discourage competition needlessly by impairing the ability of

CLECs to enter and compete with full vigor and ambition, and it would harm consumers and

economic welfare.

v. INCREASED DELAY OR REDUCED QUALITY PRODUCE THE SAME
EFFECT AS AN INCREASE IN NETWORK ELEMENT COST.

37. The failure of a CLEC to unbundle a network element has consequences beyond

just cost. As a matter of economics, delays in a CLEC's ability to offer service as the result of

the unavailability of UNEs, or degradations in the quality of service that CLECs can offer as the

result of such unavailability, have the same impairing impacts on competition as would

unavailability of a UNE at competitive cost-based prices.

38. Delay. Delay impairs the CLEC in at least two contexts. First, if an incumbent

LEC's failure to unbundle a network element delays a CLEC's ability to enter a new market or to

offer a new service in a market, then the CLEC plainly has been competitively impaired. With

the UNE, the CLEC could have been offering service. Without the UNE, the CLEC is not. That

is the clearest possible case of impairment.

39. Second, delay can manifest itself repeatedly and persistently such that if an

incumbent LEC's failure to unbundle a network element delays a CLEC's ability to service a

particular customer or to expand service to that customer, then the CLEC has been competitively

impaired, to the injury of the customer. For example, if an incumbent LEC provisions second

lines to households in three days and a CLEC can match that deployment only if it has access to

a particular set of UNEs, the incumbent LEC's failure to unbundle that set of UNEs would
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impair the CLECs ability to offer an equivalent service. Similarly, a large business customer

will be dissuaded from subscribing to a CLEC's service if it takes the CLEC six months to

activate a new PBX service due to UNE unavailability, when the incumbent LEC can activate

that service in one month. A CLEC cannot compete effectively if it encounters such delays on a

recurring basis and, if it anticipates such delay, the CLEC most likely would choose not to enter

a particular market at all.

40. Quality. In most instances, we would expect that if an incumbent LEC's failure to

unbundle a network element forces the CLEC to use a lower quality alternative (both in terms of

performance and capability), then the CLEC's ability to offer service is impaired. A decrease in

quality will force the CLEC either to incur additional costs to correct the quality deficiency or to

charge a lower price. Both responses, we have demonstrated, constitute impairment. The only

exceptions would be quality decreases so insignificant that they neither raised the CLEC's costs

nor degraded the quality of the end user service perceptibly.

VI. NATIONAL RULES REDUCE ENTRY BARRIERS BY DECREASING CLEC
UNCERTAINTY AND AVOIDING THE COSTS GENERATED BY PERVASIVE
NEGOTIATIONS AND LITIGATION.

41. It is crucial that the Commission adopt national unbundling requirements to

reduce implementation and compliance costs. This is true for several reasons. First, national

rules encourage the development of common interfaces and procedures. They reduce uncertainty

and arbitrary regional differences, thereby lowering entry costs for CLECs seeking to compete in

multiple states. National rules facilitate the realization of scale and scope economies. Second,

national rules reduce regulatory uncertainty, which can help reduce capital costs and litigation.

Third, national rules can ease interconnection negotiations. Fourth, national rules help promote
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national best practices and facilitate regulatory benchmarking, lowering monitoring costs.

Finally, national rules accelerate the development of competition for customers in all localities,

consistent with the intent of the Act. These important cost savings are recognized by the FCC

and support the FCC's tentative conclusion to reaffirm national unbundling standards.

VII. CONCLUSION

42. Given the market conditions present in local telecommunications today, any

increase in cost or delay, or a decrease in quality resulting from an incumbent LEC's failure to

unbundle a network element will impair a CLEC's ability to offer service. The fact that a CLEC

enters some markets does not imply that the unavailability of an unbundled network element

does not impair a CLEC's ability to offer local service. Rather, as a matter of economic logic

applied to the competitive standard, impairment arises whenever the viability or scope of

CLECs' service offerings are reduced. As we have emphasized, a reduction in scope could

manifest itself (i) geographically, (ii) as a reduction in the breadth of customers served, or (iii) as

a decrease in the range of products. Impairment may also take the form of delayed entry into a

particular geographic, customer, or product market.

43. Economically, then, impairment must be viewed from the multiple dimensions of

all affected relevant markets for local exchange services. The Commission should ensure that its

rules promote consumer welfare and competition in both the short-run and long-run by requiring

incumbent LECs nationally to unbundle network elements wherever the evidence reasonably

suggests that a CLEC's ability competitively to offer local or exchange access service would be

impaired.
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